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29T / ORDER

PER VINAY BHAMORE, JM:

This appeal filed by the assessee is directed against the order
dated 22.12.2023 passed by Ld CIT(A)/NFAC for the assessment
year 2015-16.

2. The appellant raised the following grounds of appeal :-

“l1.  On the facts and the circumstances of the case and in law, lower
authorities erred in making an addition of Rs.37,53,597/- by
invoking provision of section 43CA, on account of difference
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between Stamp Duty Valuation and Agreement Value adopted
without appreciating the contention of the appellant. Without
referring the matter to the DVO as envisaged in the section.
Appellant prays for the deletion of entire addition.

Your appellant craves for to add, alter, amend, modify, delete all
above or any grounds of appeal before or during the course of
hearing in the interest of natural justice.”

3.  Brief facts of the case are that the appellant is a partnership
firm engaged in the business of builder and developer. The Return
of Income for the assessment year 2015-16 was filed on 25.03.2016
declaring total income of Rs.31,91,660/-. The return of income was
selected for scrutiny under CASS & notices u/s 143(2) & 142(1)
were issued to the assessee. The AO found that in respect of 9 flats
the stamp duty value for the purpose of registration was higher than
consideration mentioned in the agreement. The AO vide order sheet
entry dated 29-09-2017 requested the assessee to show cause why
difference of Rs.37,53,597/ between stamp duty value & agreement
value should be not added u/s 43CA of the IT Act. It was
contended by the assessee that the difference in the agreement value
& government value is due to different method of valuation
followed by the stamp duty authority. The AO did not accept the
explanation of the assessee and made addition of Rs.37,53,597/- to
the returned income u/s 43CA of the IT Act & passed the

assessment order u/s 143(3) of the IT Act on 22-11-2017. The
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assessee preferred an appeal but could not succeed & then in second
appeal a Co-ordinate Bench of this Tribunal in ITA
No0.222/PUN/2019 vide an order dated 20-04-2022 remitted back
the matter to Ld. CIT(A) to decide it afresh after providing a
reasonable opportunity of being heard to the assessee.

4. In compliance to the above order of the Tribunal, LD
CIT(A)/NFAC issued notice to the appellant who in reply furnished
his submission before 1d. CIT(A)/NFAC. By an order dated
22-12-2023 LD CIT(A)/NFAC again dismissed the appeal of the

assessee, observing as under :-

“3.1 Grounds of Appeal No.l: The only ground of the appellant
pertains to addition of Rs.37,53,597/- made under section 43CA of the
Act by the Assessing Officer vide order dated 22.11.2017 under section

143(3) of the Act. During the course of assessment proceedings, the Ld.

Assessing Officer noticed that the appellant has sold certain flats on the
value less than the assessable value. Before the Assessing Officer, the
appellant mentioned that this difference is due to the method of
calculating the saleable area which is different as adopted by appellant
from the stamp authorities. The Ld. Assessing Olfficer did not accept the
explanation of the appellant and made additions accordingly.

3.2  During the course of appellate proceedings, the appellant
submitted his written submission on 24.11.2023. The appellant made
arguments such as. -

1. The sale agreement was entered before the appreciation of rate.

2. The advances were taken at the time of agreement though no
written agreement was there.

3. The value adopted was for land and building, though the
calculation of building value cannot be same for each unit.

3.3 I have examined submissions of the appellant and order of the
Assessing Olfficer. 1 have noticed that the Stamp Authorities have
adjusted these sale deeds in which the difference is very clear, as
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mentioned by the Assessing Olfficer in his table. The appellant fails to
submit any written agreement to suggest that the stamp value at the
time of written agreement was lesser then present value. As appellant
fails to contradict the findings of the Assessing Officer, the additions
made by the Assessing Olfficer are confirmed. Thus, the ground of
appeal No.l is dismissed.”

5. Against the above order dated 22-12-2023 passed by LD
CIT(A)/NFAC, the assessee is in appeal before us in second round.
6. The LD counsel of the assessee submitted before us that the
determination of fair market value on the basis of stamp duty value
is not correct & the same was challenged before the AO as well as
before LD CIT(A)/NFAC but both of them committed error in not
accepting the same & further erred in not referring the matter to the
DVO in the light of section 43CA r.w. section 50C of the IT Act.

7. On the other hand, LD DR relied on the order passed by
Ld.CIT(A)/NFAC.

8. We have heard learned counsels from both the sides &
perused the material available on record. The only ground raised
before us in this appeal is regarding making the addition on the
basis of difference in stamp duty value & Agreement value, without
appreciating the contention of the appellant, without referring the
matter to the DVO as envisaged in the section 43CA r.w. section

50C of the IT Act. For the sake of convenience relevant portion of
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section 43CA as it was applicable during the period under

consideration is reproduced herewith :-

9.

“43CA. (1) Where the consideration received or accruing as a result of
the transfer by an assessee of an asset (other than a capital asset),
being land or building or both, is less than the value adopted or
assessed or assessable by any authority of a State Government for the
purpose of payment of stamp duty in respect of such transfer, the value
so adopted or assessed or assessable shall, for the purposes of
computing profits and gains from transfer of such asset, be deemed to
be the full value of the consideration received or accruing as a result of
such transfer:

(2)  The provisions of sub-section (2) and sub-section (3) of section
50C shall, so far as may be, apply in relation to determination of the
value adopted or assessed or assessable under sub-section (1).”

From the plain reading of above section it emerges clearly that

for the purposes of determination of the value of the property the

provisions of sub-section (2) & sub-section (3) of section 50C shall

also apply, which reads as under :-

“50C. (1) Where the consideration received or accruing as a result
of the transfer by an assessee of a capital asset, being land or building
or both, is less than the value adopted or assessed [or assessable] by
any authority of a State Government (hereafter in this section referred
to as the "stamp valuation authority") for the purpose of payment of
stamp duty in respect of such transfer, the value so adopted or assessed
[or assessable] shall, for the purposes of section 48, be deemed to be
the full value of the consideration received or accruing as a result of
such transfer:

(2)  Without prejudice to the provisions of sub-section (1), where—

(a)  the assessee claims before any Assessing Olfficer that the
value adopted or assessed [or assessable] by the stamp valuation
authority under sub-section (1) exceeds the fair market value of
the property as on the date of transfer;

(b)  the value so adopted or assessed [or assessable] by the
stamp valuation authority under sub-section (1) has not been
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disputed in any appeal or revision or no reference has been
made before any other authority, court or the High Court,

the Assessing Officer may refer the valuation of the capital asset to a
Valuation Officer and where any such reference is made, the provisions
of sub-sections (2), (3), (4), (5) and (6) of section 164, clause (i) of sub-
section (1) and sub-sections (6) and (7) of section 234, sub-section (5)
of section 24, section 34AA, section 35 and section 37 of the Wealth-tax
Act, 1957 (27 of 1957), shall, with necessary modifications, apply in
relation to such reference as they apply in relation to a reference made
by the Assessing Officer under sub-section (1) of section 16A of that
Act.

10. We find that the appellant assessee disputed the determination
of fair market value of the flats sold on the basis of stamp duty
value before the AO but he has not bothered to refer the matter to
the valuation officer in the light of above provisions of law. We
also find that the advances were received at the time of booking of
the flats & the prices were locked at that point of time only, but the
registration is done on later dates which resulted in difference in
agreement value & stamp duty value. We find force in the
contention of the appellant assessee that to overcome such situation
section 43CA was introduced & an option was given to the assessee
to object determination of fair market value on the basis of stamp
duty value. Therefore, now we deem it proper to set-a-side the
order passed by LD CIT(A)/NFAC as well as passed by the AO &
remand the matter back to the file of the AO to refer the matter to

the valuation officer for the purposes of section 43CA. The AO will
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refer the matter to the DVO for determining the fair market value of
the 9 flats under consideration & pass the order as per law in the
light of report of the DVO after providing reasonable opportunity of
being heard to the assessee. We order accordingly. The appeal
filed by the assessee is allowed for statistical purpose.

11. In the result, the appeal is allowed for statistical purpose.

Order pronounced in the open Court on 06™ day of May, 2024.
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